
The James Bay Treaty ïTreaty No. 9

"The Real Agreement As Orally Agreed To."

Grand Chief Stan Louttit



This presentation and Movement 

to get our Oral Treaty Promises 

recognized is dedicated to:

ǒ To the life and spirit of our brave and 

intelligent Cree Treaty Makers;

ǒ Our Elders who courageously carried our 

Treaty Bundle all their life for us to 

correct the wrong and achieve the Real 

Agreement As Orally Agreed to.

ǒ Our children and grandchildren.

Sacred Treaty Keeper
James Carpenter - Attawapiskat First Nation

Fort Albany ïOld Post



ORAL  JAMES BAY TREATY 

PROMISES AND AGREEMENTS

Confirmed by Our Ancestors and Elders

Confirmed by the Treaty Commissioners Diaries

Confirmed by numerous studies, reports completed by historians, 

academics and legal experts

Consistent with and implement  the 1870 Rupertôs Land 

Protection Pledge

MADE IN 

1905 AND 1906

AND ADHESIONS MADE IN

1929 AND 1930

4ÈÅ 'ÏÖÅÒÎÍÅÎÔȭÓ 0ÒÅ-Written Treaty Document



TREATY MAKING PROCESS:

By Canoe;

Treaty document prepared well

before hand by lawyers/experts;

No translated versions;

Did not leave Treaty document

for review;

Did not read it word per word;

Averaged a day in each area.

Commissioners were not allowed to change

any part of the prepared Treaty document.

(Text of the written Treatyé..the Commissioners

were empowered to offer certain conditions, but

were not allowed to alter, add to them in the

event of their not being acceptable to the

Indians). 

The Crownôs James Bay Treaty signing party at 

Fort Albany.  August 3, 1905 

Samuel Stewart

(Canada)

Daniel G MacMartin

(Ontario)

Duncan Campbell Scott

(Canada)

Standing: Joseph L. Vanasse (left) and James Parkinson (right)  of the 

Dominion Police Force

Foreground: HBC Chief Trader Thomas Clousten Rae (left) 

and Dr. A.G. Meindl (right)



For the first time, a province was a

party to the Treaty making process.

1894 agreement between the

Dominion of Canada and the

government of the province of

Ontarioééñthat any future Treaties

with the Indians in respect of 

territory in Ontario to which they

have not before the passing of the

said statutes surrendered their

claim aforesaid shall be deemed to

require the concurrence of the 

government of Ontario.ò

Current Ontario Position

ñ the federal 

government is the 

Treaty maker.ò

Provincial representative at the

NAN/Canada Treaty Symposium

February 23, 2011

Thunder Bay, ON. 



Definition of ñTreatyò

ñA formal agreement between two or 

more Nationsò

Further defined by the Supreme Court of 

Canada to include the recognition of 

Oral Promises made during the Treaty 

Making process.  
ǐR. v. Marshall

ǐMikisew Cree FN v. Canada

ǐErmineskin Indian Band and Nation v. Can.

ǐR. v. Badger

ǐR. v. Morris

The United Nations (International Law) 

also recognizes the Oral Promises made 

during Treaty Making processes.



The ñTaken Upò Clause: 

THE ñWRITTENò WORDS OF TREATY 9: 

WHAT THE SIGNED DOCUMENT SAYS ABOUT THE 

GOVERNMENT ñTAKING UPò FIRST NATION LAND 

And His Majesty the King hereby agrees with the said

Indians that they shall have the right to pursue their

usual vocations of hunting, trapping and fishing

throughout the tract surrendered as heretofore

described, subject to such regulations as may from time to

time be made by the government of the country, acting

under the authority of His Majesty, and saving and

excepting such tracts as may be required or taken up

from time to time for settlement, mining, lumbering,

trading or other purposes.



A Section (2 pages) of

Daniel G. MacMartinôs

Personal Diary 

After 100 years Ontarioôs

Treaty Commissioner ï

Daniel G. MacMartinôs

complete personal diary is

found in the in the Queenôs

University Archives.  

Significant evidence.

Two Pages of Daniel G. MacMartinôsPersonal Diary  



FORT HOPE

Date: July 19, 1905   

Source: Commissioners Official Report

TREATY PROMISES:

òhunting and fishing, in which occupations 

they were not to be interfered withó 

OSNABURGH

Date: July 12, 1905   

Source: Commissioners Official Report , 

Diaries of Duncan Campbell Scott

and Samuel Stewart.

TREATY PROMISES:

òtheir present manner of making their 

livelihood would in no way be interfered withó

òthey were assured that they were not 

expected to give up their hunting-grounds, that 

they might hunt and fish throughout all the 

countryó

òinformed that they could continue to live as 

they and their forefathers had doneó 

Oral  Promises/Agreements as Described 

and Written by the Treaty Commissioners & Secretary

THE ñTAKEN UPò CLAUSE

And His Majesty the King hereby agrees with the said Indians 
that they shall have the right to pursue their usual 
vocations of hunting, trapping and fishing throughout the 
tract surrendered as heretofore described,  subject to such 
regulations as may from time to
time be made by the government of the country, acting under 
the authority of His Majesty, and saving and excepting such 
tracts as may be required or taken up from time to time for 
settlement, mining, lumbering, trading or other purposes.



MARTEN FALLS

Date: July 25,1905   

Source: Diary of Commissioner Daniel MacMartin

TREATY PROMISES:

òWhen it was explained to them that they 
could hunt and fish as of oldand they were 
not  restricted as toterritoryó éthey gladly 
accepted the situation éó 

òAgain it was put forcibly before them é 
that [the reserve] was a home for them
that was being provided & not a hunting 
reserve and that they could hunt wherever 
they pleased,[upon which] they signified 
their assent éó

FORT ALBANY

Date: Aug. 3, 1905

Source: Commissionerôs Official Report.

TREATY PROMISES:

òThe explanations that had been given at the 
other points were repeated hereó

Oral  Promises/Agreements as Described 

and Written by the Treaty Commissioners & Secretary

THE ñTAKEN UPò CLAUSE

And His Majesty the King hereby agrees with the said 
Indians that they shall have the right to pursue their 
usual vocations of hunting, trapping and fishing 
throughout the tract surrendered as heretofore 
described,  subject to such regulations as may from time to
time be made by the government of the country, acting 
under the authority of His Majesty, and saving and 
excepting such tracts as may be required or taken up 
from time to time for settlement, mining, lumbering, 
trading or other purposes.



MOOSE FACTORY

Date: Aug. 9, 1905  

Source: Diaries of Daniel MacMartin and  Samuel Stewart.

Treaty Promises:

òthey could follow their custom of hunting 
where they pleasedó

Fred Mark replied that they é.concurred in 
all  that had been saidéó

NEW POST

Date: Aug. 21, 1905   

Source: Diaries of Daniel MacMartin and  Samuel Stewart.

Treaty Promises:

òAs usual, the point on which the Indians desired full 
information as to the effect the treaty would have on 

their hunting  and fishing rights.  On being assured that

these would not be taken from them, they expressed 

much pleasure and their willingness to sign the 

treatyé.ó

ò[the band] had terms of treaty explained to them é 
that they were .. allowed as of yore to hunt and fish 
where they pleasedé

Angus Weenuskreplied that they accepted the 
terms as statedéó

Oral  Promises/Agreements as Described 

and Written by the Treaty Commissioners & Secretary

THE ñTAKEN UPò CLAUSE

And His Majesty the King hereby agrees with the said Indians 
that they shall have the right to pursue their usual vocations 
of hunting, trapping and fishing throughout the tract
surrendered as heretofore described,  subject to such regulations 
as may from time to
time be made by the government of the country, acting under the 
authority of His Majesty, and saving and excepting such tracts as 
may be required or taken up from time to time for settlement, 
mining, lumbering, trading or other purposes.



ABITIBI: Date: June 7, 1906  

MATACHEWAN: Date : June 20, 1906

MATTAGAMI: Date: July 7, 1906

FLYING POST: Date: July 16, 1906

NEW BRUNSWICK HOUSE :  Date: July 25, 1906

LONG LAKE : Date: Aug. 9, 1906

Source: Pelham Edgar, magazine article

Treaty Promises: 

Ontario é has conceded the Indians all the 
hunting and trading privileges which they have 
ever possessed.ó

ñWRITTENò WORDS OF TREATY 9: 

WHAT THE SIGNED DOCUMENTS SAYS ï

THE ñTAKEN UPò CLAUSE

And His Majesty the King hereby agrees with the said

Indians that they shall have the right to pursue their

usual vocations of hunting,  trapping and fishing 

throughout the tract surrendered as heretofore

described,  subject to such regulations as may from

time to time be made by the government of the country,

acting under the authority of His Majesty, and saving

and excepting such tracts as may be required or

taken up from time to time for settlement, mining,

lumbering, trading or other purposes.

No reference or notes on the

ñTaken Up Clauseò mentioned or

recorded in any reports or diaries;

WHY? 

Oral  Promises/Agreements as Described 

and Written by the Treaty Commissioners & Secretary



The Commissionerôs Diaries 

record many Oral Promises that were

made to the First Nations at Treaty 

time, which were not recorded in the

Official written document. 

The Diaries support the Eldersô story

that they never gave up their land. 

Elder James Wesley
Kashechewan First Nation

August 1987

Andrew Rickard

Founder  and 1st Grand Chief 

of Grand Council Treaty No. 9



What Does All This Mean?

Puts the Whole Treaty document in a

different context;

Confirms what the Elders have been saying

ñsharingò;

Better negotiating position;

Legal Challenge;

Negotiations or Litigation;

Engage the Governments; 

Need to Educate the Public;

A better life for our children;

An opportunity to ñcorrect the wrong.ò



For over a hundred years the government 

has said that it owns all of Northern Ontario, 

and can eliminate Native rights at will (or after 

some ñconsultationò) in order to develop the 

land in any way that it wishes.  The following 

pieces of government legislation is proof of the 

governmentôs disrespect and dishonor of the 

Real Agreement as Orally agreed to:  

ǐMining Act 

ǐForestry Act 

ǐFar North Act - Bill 191

ǐMigratory Birds Act

If these Treaty promises are to be

honoured, resource development and 

government action in much of the far north of 

Ontario will require First Nationsô consent.

Rex Knapaysweet - Fort Albany Youth Delegate

Speaks at the 2011 James Bay Treaty Conference

Michael  Knapaysweet - Elected Youth Councilor

Fort Albany First Nation



Supreme Court of Canada

The Supreme Court of Canada has 

ruled that Oral Promises made by 

government representatives at 

the time a Treaty was made are 

legally binding, even where these 

promises are not recorded in the 

signed Treaty document. 
(M. Klippenstein) 

ñThe Oral Promises made when the 

treaty was agreed to are as much a 

part of the treaty as the written 

words.ò 
R. v. Morris, [2006] 2 S.C.R. 915, at para. 24 



The Documentary Evidence of 
Treaty 9 Oral Promises:

Contemporaneous evidence of the oral promises
made by the Treaty commissioners is recorded in
The following documents: 

ñThe James Bay Treatyò (Official Report of
the Treaty Commissioners, 1905 & 1906)

Diaries of Duncan Campbell Scott, 
1905 & 1906

Diaries of Samuel Stewart, 1905 & 1906

Diaries of Daniel MacMartin, 1905

ñThe Last of the Indian Treatiesò (Article by 
Duncan Campbell Scott, 1905)

ñTwelve Hundred Miles By Canoeò (Article by 
Pelham Edgar, 1906 ï1907)

Tina Williams, Kerrilee Nakogee, Michael Knapaysweet
Fort Albany Youth Delegates

James Bay Treaty  Conference

February 1-3, 2011



Canadaôs Real But Failed Mission  
Through Treaty Commissioner 
Duncan Campbell Scott

Duncan Campbell Scott, author/poet/one of the

Commissioners statedéñI want to get rid of the

Indian problem. I do not think as a matter of

fact, that the country ought to continuously

protect a class of people who are able to stand

aloneééOur objective is to continue until 

there is not a single Indian in Canada that has

not been absorbed into th body politic and

there is no Indian question, and no Indian

Department, that is the whole object of this

Bill.ò speaking on the creation of a Bill to

Implement The Indian Residential School System

in Canada, 1920.

We have some news for you Canada, Weôre Still 

Here, Indian, Cree, Omushkego and 

We Will Be Here Forever!!!

Peetabeck Academy - Kindergarten Students 

Observing the Treaty Conference   
Fort Albany First Nation

February 2, 2011



Treaty Promises Conference

Kashechewan First Nation, Nov. 17, 1987

James Wesleyé

ñHenry Reuben says  he was sitting there and

saw them writing the important things.  There

was someone there that did the writing.  So 

this is what is lost.  Maybe one day it will show

up.  I believe in the Bible.  It says in the Bible

that the things that were told in darkness will 

be also told in light. Thatôs how I understand it.

It is very hard.  It will be told yet one dayò.

Did James (Jeemis) Wesley have a vision that 

one day the Diaries would surface? 



"The Real Agreement As Orally 
Agreed To. "

�:�K�D�W���G�R���\�R�X���W�K�L�Q�N�«�«�Z�K�D�W���D�U�H��
your thoughts?

Meegwetch !


